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JURISDICTIONAL STATEMENT

This agpped is from the denid of a motion to vacate judgment and sentence under
Supreme Court Rule 24.035 in the Circuit Court of St. Charles County. The conviction sought
to be vacated was for first degree robbery, §569.022, RSMo 2000', and second degree robbery,
§569.030, for which gppdlant was given a suspended impodtion of sentence and probation.
Subsequently, after appdlant violated the terms of his probation, he was sentenced to twenty
years on the fird degree robbery and ten years on the second degree robbery, sad terms to run
concurrently.  The Missouri Court of Appeds, Eastern Didrict, affirmed appellant’s conviction
and sentence. Barmore v. State, No. ED80470 (Mo.App.E.D., November 26, 2002). It denied
gppellant’s motion for rehearing on January 27, 2003.

This appeal does not involve any of the categories reserved for the exclusive appellate
jurisdiction of the Supreme Court of Missouri. On April 1, 2003, pursuant to Supreme Court
Rules 30.27 and 83.04, this case was transferred to this Court. Therefore, this Court now has
jurisdiction of this appea pursuant to Artide V, 810, Missouri Conditution (as amended

1982).

Al statutory citations are to RSMo 2000 unless otherwise noted.
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STATEMENT OF FACTS

Appdlant, Scott D. Barmore, was charged by information with one count of first degree
robbery and one count of second degree robbery (LF 3, 8-9). On October 30, 1998, appellant
appeared in the Circuit Court of St. Charles County before the Honorable Grace M. Nichols
and entered apleaof guilty (LF 4, 10; SPTr. 1).2

The prosecution stated that on May 4, 1998, appdlant forcibly stole U.S. currency from
Eric Parson and in doing so, displayed what appeared to be a deadly weapon (SPTr. 4) and that
on May 9, 1998, appdlant forcibly stole U.S. currency from Elaine Mayberry (SPTr. 4).

Appdlant understood the charges againgt him and the range of punishment on both
charges (LF 12; SPTr. 4-5). Appdlant acknowledged that he committed both crimes (SPTr.
8-10). Appdlant understood that he had a right to a jury trid and al other rights appurtenant
thereto (SPTr. 5-6).

At the plea hearing, the prosecutor sad that pursuant to the plea negotiation, the state
was recommending sentences of ten years on the first degree robbery count and five years on
the second degree robbery count (SPTr. 7). The date took no postion as to whether the
sentences should run concurrently or consecutively (SPTr. 7). The state also took no position
as to whether or not gppdlant should receive a suspended impostion or suspended execution
of sentence or 120 day cal back (SPTr. 7). If probation were to be granted, the dtate
recommended that appellant do 90 days shock incarceration (SPTr. 7). Also, as a condition
of probation, the state recommended that gppellant pay redtitution, earn his G.E.D., and
perform 150 hours of community service (SPTr. 8). Appdlant dtated that that was his

understanding of the plea agreement aswdl (SPTr. 8; LF 13).

2The supplementa pleatranscript is cited as“SPTr.” The supplementa sentencing

transcript is cited as* SSTr.”



Appdlant understood that other than the plea agreement, no other promises or
agreements had been made, and if anyone other than the prosecutor had made promises or
suggestions, they had no authority to do so (LF 14). Appdlant knew that the tria court could
accept or reject the plea agreement and that if the court rgected the plea agreement, the court
would gve him the opportunity to withdraw his plea (LF 14). If there is no plea agreement,
appellant understood that the sentence he recelved would be a matter solely within the control
of the judge (LF 14). The trid court accepted appellant’s plea and deferred sentencing so that
a pre-sentence investigation could be made (SPTr. 10-11).

The Honorable Nancy L. Schneider presided at the sentencing hearing (SSTr. 1). She
explained to gppdlant that if he violated his probation, she would be able to sentence him to
the maximum, thirty years or life (SSTr. 17, 19). The court granted gppdlant a suspended
impogtion of sentence and placed him on probation for five years (LF 5, 22-24; SSTr. 20).

On March 13, 2000, appdlant’s probation was revoked and appellant was sentenced to
20 years on count one and 10 years on count two, said sentences to run concurrently (LF 6-7,
25-26).

Appdlant timely filed a pro se motion for postconviction relief under Supreme Court
Rue 24.035 (LF 28, 30-35). Appointed counsel subsequently filed an amended motion on
gopelant’s behdf (LF 28, 36, 40-47). In his amended motion, appellant pled that his plea was
involuntary, unknowing, and unintdliget because his attorney faled to tdl him that if the
court revoked his probation, he could be sentenced under the full range of punishment for each
count (LF 43-44). The motion court denied appdlant’s request for an evidentiary hearing and
issued findings of fact and conclusons of law denying gppellant's motion for postconviction
relief (LF 29, 50-52).



Appdlant appeadled the motion court’s denia of his postconviction motion (LF 29). The
date, in respondent’s brief, conceded that the case should be remanded for an evidentiary
hearing. However, the Court of Appeds, Eastern Didrict, affirmed the denial of appellant’s
motion without an evidentiary hearing, finding that appdlant's factud dlegations, if true, did
not warant reief because the trid court’'s sentencing options after appellant violated his
probation were not direct consequences, but rather collateral consequences, of his guilty plea.
Barmore v. State, No. ED80470, dip op. a 4 (Mo.App.E.D., November 26, 2002). The Court
of Appeds, Eagern Didrict, denied appdlant's motion for rehearing or transfer to the
Supreme Court on January 27, 2003. On April 1, 2003, pursuant to Supreme Court Rules

30.27 and 83.04, this Court granted appellant’s motion to transfer the case to this Court.



ARGUMENT

THE MOTION COURT DID NOT CLEARLY ERR IN DENYING, WITHOUT AN
EVIDENTIARY HEARING, APPELLANT’S RULE 24.035 MOTION IN WHICH HE
ALLEGED THAT HIS PLEA WAS INVOLUNTARY BECAUSE COUNSEL FAILED TO
TELL HIM THAT HE WOULD BE SUBJECT TO THE FULL RANGE OF
PUNISHMENT IF HIS PROBATION WERE REVOKED. COUNSEL WAS NOT
REQUIRED TO TELL APPELLANT ABOUT THE COURT’S SENTENCING OPTIONS
IF APPELLANT'S PROBATION WERE REVOKED BECAUSE THIS WAS A
COLLATERAL OR INDIRECT CONSEQUENCE OF APPELLANT’SPLEA.

Appdlant contends that the motion court cdealy ered in denying, without an
evidentiary hearing, his Rue 24.035 motion in which he dleged that his plea was involuntary
because counsd had not explaned to him that if he violated the terms of his probation, he
would be subject to being sentenced within the entire range of punishment, as opposed to
within the recommendations made by the State as part of the plea agreement.

A. Standard of review.

The motion court is not required to grant a movant an evidentiary hearing unless (1) the
movant pleads facts, not conclusons, which if true would warrant rdief, (2) the facts aleged
are not refuted by the record, and (3) the matters complained of resulted in prgjudice to the
movant. Coates v. State, 939 SW.2d 912, 913 (Mo. banc 1997). Appellate review of the denial
of a pog-conviction motion is limited to the determination of whether the findings of fact and
concdusons of law are "dealy erroneous.” State v. Tokar, 918 SW.2d 753, 761 (Mo. banc
1996), cert. denied 117 S.Ct. 307 (1996). Findings of fact and conclusions of law are clearly
erroneous only if, after a review of the entire record, the court is left with the definite and firm

impression that a mistake has been made. State v. Taylor, 929 SW.2d 209, 224 (Mo. banc



1996), cert. denied 117 S.Ct. 1088 (1997). On review, the motion court's findings and
condusons are presumptively correct. Wilson v. State, 813 S.\W.2d 833, 835 (Mo. banc
1991).

To show indfective assstance of counsd, appelant must show tha his counsd "faled
to exercise the customary <kill and diligence that a reasonably competent attorney would
perform under smilar circumstances,”  Strickland v. Washington, 466 U.S. 668, 689, 104
S.Ct. 2052, 2065, 80 L.Ed.2d 674 (1984), and that he was pregudiced by his counsd's failure
to competently peform. Id. Prgudice exists when there is a reasonable probability that, but
for counsd's ineffectiveness, the result would have been different. Strickland, 466 U.S. at
694, 104 S.Ct. a 2068. Counsd is presumed to be effective; it is gppdlant’'s burden to
overcome this presumption by a preponderance of the evidence. State v. Tokar, supra. Where
a defendant pleads guilty, clams of ineffective assstance of counsd ae only reevant as they
affect the voluntariness and undergtanding with which the plea was made. Hicks v. State, 918
SW.2d 385, 386 (Mo.App. E.D. 1996). To show prgudice, a defendant must show that there
is a reasonable probability that, but for counsd’s errors, he would not have pleaded guilty and

would have indsted on going to trid. State v. Coates, 939 SW.2d 912, 914 (Mo.banc 1997).

B. Facts.

At gppdlant’s plea hearing, he was told and he stated that he understood the full range
of punishment for the charges he faced (SPTr. 5). The prosecutor explained the terms of the
plea agreement as follows:

[T]he recommendation is as follows. Count |, robbery in the first degree,
ten years in the Missouri Department of Corrections. Count 1l, robbery in the

second degree, five years in the Missouri Department of Corrections, but the



State is taking no pogtion whether they should run concurrent or consecutively

to each other. The State is dso teking no postion as to whether or not the

defendant should receive an SIS or SES or one hundred twenty day callback. If

probation is granted, ninety days shock. As a condition of probation, restitution,

GED and one hundred fifty hours of community service.

(SPTr. 7-8).

Both defense counsd and appellant agreed that the agreement was as dtated by the
prosecutor (SPTr. 8). Appdlant dso sgned an 11-page plea of guilty, which stated in pertinent
part asfollows:

The agreement reached by the parties is that if | plead guilty, the Court

will sentence me as follows robbery-1% 10 years, robbery 2" 5 years, no

position concurrent or consecutive; no position SIS or SES or 120 day callback;

if probation 90 day shock; retitution; GED; 150 hr. community service.

(LF 13).

Sentencing was deferred until a later date so that a presentence investigation could be
completed (SPTr. 11). At the sentencing hearing, the trid court told appdlant that if he
violated his probation, the court would be able to sentence him to thirty years to life in prison
(SSTr. 17, 19). The trid court then suspended imposition of sentence and placed appellant on
probation (SSTr. 19-21).

Subsequently, appellant violated his probation and was sentenced to 20 years and 10

years, the sentences to run concurrently (LF 25-26).
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B. Appellant’s Rule 24.035 pleadings.

In his amended motion, appdlant pled that his plea was involuntary, unknowing, and
unintdligent because gppellant’s attorney did not explain probation procedures to appellant (LF
43). Appélant pled that he did not know at the time of his plea that if he violated his probation
he could be sentenced under the full range of punishment for each count (LF 43). Appellant
pled that his plea bargan and the state's recommendation was for the minimum on each count,
and that if he had known at the time of his plea that he could be sentenced under the full range
of punishment if his probation were revoked, he would not have pled guilty but would have
ingsted on going to trid (LF 43).

C. Motion court findings.

The mation court found as follows with regard to this particular daim:

Movant next dams that at the time of his plea he was not aware that if

he violated his probation, he could be sentenced under the full range of

punishment on each count. On the date of Movant's guilty plea, the full range

of punishment was explained to him by the prosecutor. Movant indicated that

he understood that range of punisment (guilty plea transcript p. 5, line 2-11).

Further, when Movant was granted a suspended imposition of sentence,

fdlowing a presentence invesigaion, the court explicitly told Movant that he

could recaive life in prison if he violated the terms of his probation (Sentencing

transcript p. 19, line 3-9). Movant never expressed any confusion on that point,

nor did he seek to withdraw his plea of quilty. The files and records of this

condusvely show that Movant is etitled to no rdigf on t his clam.

Accordingly, this dam is DENIED without an evidentiary hearing [Missouri

Supreme Court Rule 24.035(h)].

11



(LF 52).
D. Direct consequencesvs. indirect or collateral consequences.

Appdlant contends that his plea was involuntary because his attorney “did not educate
him about the sgnificance of receiving a suspended imposition of sentence” (App.Br. 17-18).
Appdlant fals to address, however, the threshold question: whether counsel was obligated to
“educate him” about the possible consequences if gppelant violated the terms of his probation.

The vdidity of a guilty plea depends on whether it was made voluntarily and inteligently
which means that the defendant mugt enter the plea with knowledge of the direct consequences
of the plea. Reynolds v. State, 994 SW.2d 944, 946 (Mo.banc 1999) citing Brady v. United
States, 397 U.S. 742, 748, 90 S.Ct. 1463, 25 L.Ed.2d 747 (1970).

Missouri casdaw has long hed that counsel, while required to inform a defendant of
the direct consequences of his plea, is not required to inform the defendant of the indirect or
collateral consequences. Reynolds, supra; Morales v. State, No.ED81803 (Mo.App.E.D.,
April 29, 2003); Carter v. State, 97 SW.3d 563 (Mo.App.S.D. 2003); Copas v. State, 15
SW.3d 49 (Mo.App.W.D. 2000); Sadler v. State, 965 S.W.2d 3899, 391 (Mo.App.E.D. 1998).
Falure of counsd to inform his diett of collateral consequences of his guilty plea does not
conditute ineffective assstance of counsd. Redeemer v. State, 979 SW.2d 565, 572
(Mo.App.W.D. 1998).

This didinction between direct consequences and indirect consequences or, as they are
sometimes called, collatera consequences is important because, without such digtinction,
there would be no end to the possible matters of which a defendant could complain that he had
not been informed and that his plea was thus involuntary.

Direct consequences are defined two ways in Missouri. Some casdlaw holds that the

information of which Supreme Court Rule 24.02(b) indructs the court to inform the
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defendant are “direct” results, and that consequences that do not appear within the Rule do
not conditute direct consequences of which a defendant mugt be informed in order for his
plea to be found to be knowing, voluntary, and intelligent. Morales v. State, supra
(informing a defendant regarding the Sexually Violent Predator law is not direct consequence
contemplated in Rule 24.02(b)); Brown v. State, 67 SW.3d 708 (Mo.App.E.D. 2002)
(finding that informing defendant regarding probation provisons is not direct consequence
contemplated in Rule 24.02(b));; Weston v. State, 2 SW.3d 111 (Mo.App.W.D. 1999) (Rule
24.02 does not require defendant be informed about victim's right to make a statement);
Redeemer v. State, 979 S.W.2d 565 (Mo.App.W,D, 1998) (informing defendant about credit
for time served is not direct consequence under Rule 24.02); Drone v. State, 973 SW.2d
897 (Mo.App.W.D. 1998) (parole is not direct consequence contemplated in Rule 24.02);
State v. Hasnan, 806 SW.2d 54 (Mo.App.W.D. 1991) (Rule 24.02 makes no mention of
deportation proceedings, thus not direct consequence under Rule); see also Copas, supra;
Johnson v. State, 5 SW.3d 588 (Mo.App.W.D. 1999) Huffman v. State, 703 S.W.2d 566
(Mo.App.S.D. 1986).

Thus, under Rule 24.02(b), the defendant mugt be told the nature of the charge, the
mandatory minimum and maximum possible pendties provided by law, and that he has a right
to representation by an attorney, the right to plead not guilty and the right to a jury trial and
the other rights appurtenant thereto. Moreover, “[g]iven the mandatory nature of this rule,
it is ds0 logicd to conclude that this lig exdusve and that dl ‘direct results are stated
therein.” Hasnan, supra, at 55.

Casdaw dso holds that “direct consequences’ are those which definitely,
immediately, and largely automatically follow the entry of a plea of guilty. Weston, supra,

a 115-116; Morales, supra; Brown, supra; Copas, supra; Johnson, supra; Redeemer,
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supra; Huth v. State, 976 SW.2d 514 (Mo.App.E.D. 1998); Rollins v. State, 974 SW.2d
593 (Mo.App.W.D. 1998); Hasnan, supra; Huffman, supra. Thus, a “collaterd
consequence’ of a quilty plea is one which does not definitdy, immediady, and largdy
automaticaly follow the entry of apleaof guilty. Sadler, supra.

In Huffman v. State, 703 S.W.2d 566, 568 (Mo.App.S.D. 1986), the defendant argued
that his plea was involuntary because he was not advised “of the nature of the power of the
court upon revocation of a probation.” The Court of Appeals determined that the “sentencing
dterndives open to the trid court should the defendant violate his parole’ were collatera
consequences of which the defendant need not be informed. Id. Brown v. State, 67 SW.3d
708, 710, n. 1 (Mo.App.E.D. 2002), dso acknowledges that an example of collaterd
consequences includes sentencing after probation revocation, citing to Huffman.

The sentencing options open to the court after probation revocation are collateral
consequences. They are not included within the provisons of Rule 24.02(b) and they do not
“definitdy, immediady, and automaticdly” follow from a defendant's guilty plea  For
example, in the present case, it was not definite that gppellant would ever be sentenced,
having recelved a suspended impostion of sentence. It cannot logically be maintained that
a posshble consequence which may never happen is a consegquence that follows “definitely,
immediatdy, and automaticdly.” Ultimady imposng a sentence at dl, let done the court's
option to sentence agppdlant up to the maximum alowed did not definitely, immediately, or
automaticadly follow from appellant's guilty plea Sentencing appellant arose only after and
because of an intevening event — appdlant’s violation of his probation, and such violation
was ndther definite, immediae, or automatic. A consequence which arose only because of
an intervening event cannot logicaly be a direct consequence of a plea. In cases such as

appdlant’'s, impogtion of sentence is a direct consequence of appdlant’s violation of
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probation. If gppellant had successfully completed his probation, there never would have
been a sentence whatsoever. Indeed, the very language of appellant's motion demonstrates
the collateral nature of his clam, in that his concern was about a consequence of his possble
probation revocation, not a consequence of his guilty plea.

Because the court's sentencing options in the event appelant did not complete his
probation were a collateral consequence of appellant’s plea, counse was not required to
inform appelant of these consequences. Falure of counsd to inform his client of collaterd
consequences of his quilty plea does not conditute ineffective assstance of counsd.
Redeemer v. State, supra.

E. Appélant’sargument.

In his subgtitute brief, appdlant does not address the question of whether counsd had
any obligation to inform him of the potentid consequences of the revocation of his
probation. Instead, appellant tries to circumvent the whole issue of direct versus indirect or
collatera consequences by addressng his dam as medy a midaken belief about his
sentence based on some representation in the record (App.Br. 14-15, 17-18).

Appdlant may now try to dress his clam in terms of a “mistaken belief,” but the fact
remans that his red clam is that counsd did not tel him what might hgppen if he faled to
abide by the terms of his probation and his probation were thus revoked. As discussed above,
this is a collateral consequence. A collateral consequence will invdidate a plea only where
trid counsd has affirmativdy misnformed a defendant about the collateral consequence.
Reynolds, supra; Patterson, supra; Hao v. State, 67 SW.3d 661, 662 (Mo.App. 2002);
Beal v. State, 51 SW.3d 109, 111 (Mo.App.W.D. 2001); Copas, supra. Appellant has not

pled or clamed that counsd misinformed hm about anything. Rather, his dam is now and
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has dways been that counsd faled to tel him about the collateral consequence. This failure
by counsd does not render appdlant’s pleainvoluntary.

Furthermore, respondent disputes appelant's characterization of the plea agreement
As reflected in the plea transcript, the prosecutor sad tha pursuant to the plea negotiation,
the state was recommending sentences of ten years on the firs degree robbery count and five
years on the second degree robbery count (SPTr. 7). The gtate took no position as to whether
the sentences should run concurrently or consecutively (SPTr. 7). The state also took no
position as to whether or not appelant should receive a suspended imposition or suspended
execution of sentence or 120 day cdl back (SPTr. 7). If probation were to be granted,
aopdlant would do 90 days shock incarceration (SPTr. 7). Also, as a condition of probation,
gopdlant would pay reditution, earn his G.E.D., and perform 150 hours of community
sarvice (SPTr. 8).  Nothing in the plea agreement said anything about sentencing caps if the
trial court chose not to sentence appellant but rather suspend imposition of sentence.

Appdlant now argues as though he were denied his bargain. On the contrary, appellant
received the absolutely best, most lenient outcome possible — plea agreement or no plea
agreement — in that the trid court gave hm a suspended impostion of sentence.  The
prosecution’s recommendation was made in contemplation of appelant not receiving
probation a dl. Under the plea agreement, the state hoped that appellant would wak out of
the sentencing hearing with, a a minimum, a ten and five year sentence; appdlant in fact
received a suspended impostion of sentence and, had appelant completed his probation,
would have waked away without a conviction a dl. The prosecution and the plea agreement
never set out teems or recommendations as to what the prosecution felt would be an
appropriate sentence if gppdlant in fact received probation and subsequently violated

probation. The record is dlent as to this collaterd consequence, with the exception of the
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court’s discusson thereof with gppdlant at the sentencing hearing, at which time the court
explaned if gopelant violated the terms of his probation, he would face sentencing under the
full range of punishment alowed.

Appdlant aso reies on State v. Boyd, 10 SW.3d 597 (Mo.App.E.D. 2000). In Boyd,
the court sentenced the defendant to a term greater than that recommended by the state in a
plea agreement after the defendant failed to appear for sentencing. The Court of Appeds
hed that the defendant had not been told prior to acceptance of his plea that the agreement
would be rgected if he falled to show for sentencing, and thus the defendant should have
been given the opportunity to withdraw his plea when the court decided not to follow the
terms of the plea.

The present case is digtinguishable because agppedlant did receive a dispostion
contemplated under the plea agreement — probation, and thus the plea agreement was never
regjected and the court’s sentencing options in the eventuaity that appelant violated probation
were a collatera consequence of his plea Thus, unlike the defendant in Boyd, gppdlant in
the present case did recelve the benefit of his bargain and the court did follow the terms of
the plea agreement. Furthermore, Boyd dedt with a direct consequence — the sentence that
definitdly was going to be imposed while in the present case, appellant would never have had
any sentence imposed had he not violated his probation

FHndly, gopelant argues that, at a minmum, he should have been allowed to withdraw
his plea under Supreme Court Rule 24.02(d), which provides that a defendant shall be alowed
to withdraw his plea if the trid court rgects the plea agreement (App.Br. 19-21). Prior to
trander to this Court, appellant has never pled or argued that he should have been dlowed
to withdraw his plea because the trid court had alegedly failed to follow the plea. Supreme

Court Rule 24.035(d) states that the movant, in his motion to vacate, shdl acknowledge that
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he has waived any dam for rdief known to hm but not liged in the motion. The effect of
this rule is to bar dl dams not raised in a timdy pleading. State v. Evans, 992 SW.2d 275,
295 (Mo.App.S.D. 1999). “A point raised on appeal after a denial of a postconviction motion
can be consdered only to the extent thet the point was raised in the motion before the tria
court. Id. “The point cannot be raised for the fird time on appeal.” 1d. Thus, appdlant’s
dam is procedurdly waved and unreviewable. State v. Johnson, 968 S.W.2d 686, 696 (Mo.
1998); State v. Shafer, 969 SW.2d 719, 740 (Mo. 1998). “An appellate court is without
jurisdiction to consder an issue not raised before the motion court.” I d.

Procedurd bars asde, the fact remains that the trid court did follow the plea
agreement.  In fact, the trid court, in suspending imposition of sentence and placing appelant
on five years probation, disposed of the case in the most lenient manner possible within
those options contemplated by the plea agreement, in that under the agreement, the date
would remain slent as to whether or not probation was appropriate and appellant would be
free to advocate therefor. The plea agreement never st out terms or recommendations as
to what the prosecution fdt would be an appropriate sentence if appellant in fact received
probation and subsequently violated probation and thus it cannot be sad that the trial court
“rejected” the plea agreement in sentencing appellant as it did upon appedlant’s violation of
the terms of his probation..

In short, it cannot be said that the trial court clearly erred in denying appellant’s clam
without an evidentiary hearing because gppelant's dam, that his plea was involuntary
because counsdl did not fuly explan what would happen if he violaed the terms of his
probation, was without merit because counsdl is not required to inform defendants of the
indirect or collatera consequences of thar quilty pleas. Consequences of violating one's

probation are not direct consequences of a guilty plea in that they do not immediately,
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directly, and largdy autometicaly follow from the guilty plea. Nor are they included among
the information listed in Rule 24.02 that the trid court’s are required to tell a defendant prior
to taking a plea in order to insure that the plea is voluntary. The tria court disposed of the
case within the terms contemplated by the plea agreement. Indeed, appellant received an
extremely favorable dispostion when he received a suspended impostion of sentence and
five years probation on a class A and class B fdony. Appdlant's ultimate sentence never
would have occurred but for the sorry fact that appelant violated the trust placed in him by
the judica sysem and faled to abide by the terms of his probation. Appdlant's clam is
without merit and should be denied.
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CONCLUSION

In view of the foregoing, respondent submits that the denid of appdlant’'s Rule
24.035 motion without an evidentiary hearing be affirmed.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd

KAREN L. KRAMER
Assgant Attorney Generd
Missouri Bar No. 47100

P. O. Box 899
Jefferson City, MO 65102
(573) 751-3321

Attorneys for Respondent
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